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 1.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A.  VS.  WILLIAMS SCOTSMAN INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A.  VS.  WILLIAMS SCOTSMAN INC. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WILLIAMS SCOTSMAN, INC. 
* TENTATIVE RULING: * 
 

Defendant’s motion for judgment on the pleadings is granted in part, without leave 
to amend.  All other currently set hearing dates remain on calendar. 

 
A. The Assertedly Duplicative Claims For Damages. 
 
Defendant’s motion is denied insofar as it is based on the assertedly duplicative nature 

of plaintiff’s four tort causes of action.  Defendant is correct that plaintiff seeks the same type of 
damages, in the same dollar amount, in all six causes of action.  (See SAC, ¶ 1, ¶ 28, and ¶ 38 
[introductory allegations]; ¶ 46 [1st C/A], ¶ 53 [2nd C/A], ¶ 62 [3rd C/A], ¶ 69 [4th C/A], ¶ 78 
[5th C/A], and ¶ 83 [6th C/A].)  The assertedly duplicative nature of the four tort causes of action 
is not a proper basis, however, for challenging those causes of action at the pleading stage; 
a plaintiff is entitled to plead alternative theories of recovery, absent some legal bar specific to 
a given theory.  (See, Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 
Cal.App.4th 858, 889-890.) 

 
The parties’ focus on the issue of damages, in their briefing of this motion, has called 

attention to one component of damages that the Court finds somewhat puzzling: plaintiff’s 
assertion of the right to recover all of the $ 23 million paid to defendant during the course of the 
parties’ contractual relationship.  Plaintiff asserts this right as follows: 
 

As a result of these overcharges, hidden markups, and double billings, Chevron 
U.S.A. suffered damages of at least $ 4,911.532.  The kickbacks also violated a 
separate provision of the parties’ contracts.  In total, Chevron U.S.A. paid 
Williams Scotsman approximately $ 23 million in consideration for work that was 
the result of the kickbacks and violations of the conflict of interest provision of the 
parties’ agreements.  William Scotsman must return that consideration under the 
unambiguous provisions of those agreements. 
 

(SAC, p. 2, ¶ 1.) 
 

What is puzzling is that plaintiff has not clearly articulated a specific contractual basis for 
recovering the entire amount of the $ 23 million in consideration paid to defendant.  Also, even 
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though this would appear to be a purely contractual theory, plaintiff also seeks to recover the 
entire amount of consideration as an element of compensatory damages in the four tort causes 
of action.  While the question is not dispositive of the present motion for judgment on the 
pleadings, plaintiff should be prepared to clarify this aspect of plaintiff’s claim for damages at the 
Issue Conference. 

   
 B. The Economic Loss Rule. 
 
  B-1. The Fourth Cause of Action. 
 
 The motion is denied as to plaintiff’s Fourth Cause of Action for intentional 
misrepresentation fraud.  (See Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 
979, 988-994.)  Defendant has not persuaded the Court that the case at bar is distinguishable 
from the Robinson Helicopter line of cases. 
 
 Under California law, intentional fraud theories are routinely allowed despite the 
presence of a contract that might also afford remedies under an alternative breach of contract 
theory.  Thus, California recognizes a cause of action for false promise fraud.  (See generally 
Tenzer v. Superscope (1985) 39 Cal.3d 18, 28-31.)  California also recognizes a cause of action 
for the fraudulent inducement of a contract.  (McClain v. Octagon Plaza, LLC (2008) 159 
Cal.App.4th 784, 794-798.)  A plaintiff is not required to make an election between fraudulent 
inducement of a contract and breach of contract before trial.  (Baker v. Superior Court (1983) 
150 Cal.App.3d 140, 144-147.) 
 
 Defendant’s argument appears to be that, while intentional fraud occurring at the 
contract formation stage may be actionable, intentional fraud occurring after the contract 
formation stage, i.e., intentional fraud concerning performance of the terms of the contract, is 
not actionable.  The Court has not found case law supporting this distinction.  (See Grynberg v. 
Citation Oil & Gas Corp. (S.D. 1997) 1997 SD 121 [573 N.W.2d 493, 501] [“a contract is not a 
license allowing one party to cheat or defraud the other”], cited with approval in Robinson 
Helicopter, supra, 34 Cal.4th at 992.)  The burden of proving an actual intent to defraud, as 
opposed to a negligent failure to perform the terms of a contract, would appear to be sufficiently 
onerous to satisfy the stated concerns of the economic loss rule, as the California Supreme 
Court stated in the Erlich decision: 
 

Generally, outside the insurance context, "a tortious breach of contract . . . may 
be found when (1) the breach is accompanied by a traditional common law tort, such as 
fraud or conversion [emphasis added]; (2) the means used to breach the contract are 
tortious, involving deceit or undue coercion or; (3) one party intentionally breaches the 
contract intending or knowing that such a breach will cause severe, unmitigable harm in 
the form of mental anguish, personal hardship, or substantial consequential damages."  
[Citation omitted.]  Focusing on intentional conduct gives substance to the proposition 
that a breach of contract is tortious only when some independent duty arising from tort 
law is violated.  [Citation omitted, emphasis added.] 

 
(Erlich v. Menezes (1999) 21 Cal.4th 543, 553-554.)  
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  B-2. The Third Cause of Action. 
 
 The motion is denied as to plaintiff’s Third Cause of Action for intentional concealment 
fraud.  The Court is persuaded that, while the California Supreme Court’s holding in Robinson 
Helicopter was limited to intentional misrepresentation fraud, the rationale for that holding 
applies with equal force to intentional concealment fraud.  (See Nucal Foods v. Quality Egg LLC 
(E.D.Cal. 2013) 918 F.Supp.2d 1023, 1033.) 
 
  B-3. The Sixth Cause of Action. 
 
 The motion is granted as to plaintiff’s Sixth Cause of Action for common law negligence.  
Plaintiff has failed to allege facts showing the breach of a duty of care independent of the 
parties’ contractual relationship.  (See Erlich v. Menezes (1999) 21 Cal.4th 543, 552 [“the mere 
negligent breach of a contract” does not support a cause of action seeking tort remedies].) 
 
  B-4. The Fifth Cause of Action. 
 
 The motion is granted as to plaintiff’s Fifth Cause of Action for negligent 
misrepresentation.  The Court is not persuaded that there is a meaningful distinction between 
negligence and negligent misrepresentation, for purposes of the economic loss rule.  The two 
leading cases in this area, Erlich and Robinson Helicopter, focus on the distinction between 
intentional and negligent conduct.  The Court finds that it is appropriate to maintain that 
distinction in this context.  (See Butler-Rupp v. Lourdeaux (2005) 134 Cal.App.4th 1220, 1227 
[applying the economic loss rule to a cause of action for negligent misrepresentation].) 
 
 C. Defendant’s Motion For Summary Adjudication. 
 
 Defendant’s motion for summary adjudication, set for hearing on January 27, 2022, will 
proceed as to the Third and Fourth Causes of Action.  The motion for summary adjudication is 
now moot as to the Fifth and Sixth Causes of Action. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02506 
CASE NAME: PORTER VS. CITY OF RICHMOND 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR PRODUCTION 
FILED BY ERIC PORTER, et al. 
* TENTATIVE RULING: * 
 

It appears that there no longer is any dispute that Defendant provided all responsive 

documents other than personnel and Internal Affairs Investigation files covered by the Pitchess 

procedure.  The only issue remaining is whether defendant confirmed this fact to plaintiffs’ 

counsel before the motion was filed.  In reviewing defendant’s statement for the Informal 

Discovery Conference, the statement does discuss the Pitchess issue, but it does not clearly 

state that all documents other than those subject to Pitchess have been produced, despite the 

broader claim of privilege in the responses to the document requests. 
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As to the issue of proper verification, although the Court has found no direct authority, it 

seems to this Court that where an initial response must be verified, a supplemental response 

also must be verified.  This applies even if the supplemental response is simply to identify the 

specific requests as to which the documents are produced.  Thus, the August 25, 2021 

supplemental response should have been accompanied by a supplemental verification.  It does 

not appear, however, that this issue was raised by counsel previously.  

Although the Court believes these issues should have been resolved without need of a 

discovery motion, it is not clear which party should be subject to a sanction.  Accordingly, the 

requests for sanctions are denied. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-00518 
CASE NAME: ROB HILL VS. MARATHON PETROLEUM 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY SPECIALTY WELDING AND TURNAROUNDS, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of plaintiff's Second Amended Complaint ("SAC") 

filed by defendant Specialty Welding and Turnarounds, LLC ("Specialty"). For the reasons set 

forth below, the motion is granted in part and denied in part.  Pursuant to paragraph 5 of the 

motion, the motion to strike portions of paragraphs 2(a), 19 and 23 of the SAC identified in 

paragraphs 1-4 of the motion to strike is granted to the extent those identified allegations 

are repeated and incorporated into the seventh cause of action of the SAC, with leave to 

amend. The motion to strike the portions of paragraphs 2(a), 19 and 23 identified in paragraphs 

1-4 of the motion from those paragraphs of the SAC is denied.  

Background 

Plaintiff is a former employee of Specialty. Specialty is a labor contractor which supplied 

employees to Tesoro Refining and Marketing Company LLC ("Tesoro"), including Plaintiff. 

(SAC ¶ 1, 10, 11.) Plaintiff alleges Specialty and Tesoro ("Defendants") violated the Labor Code 

by, among other conduct, failing to compensate Plaintiff and other employees for all hours 

worked.   (SAC ¶ 2 (a).) Plaintiffs first through sixth causes of action assert individual claims 

for Labor Code violations and violation of the Unfair Competition Law, Business & Professions 

Code § 17200 et seq. The seventh cause of action asserts a claim under the Private Attorney 

General Act, Labor Code § 2699 et seq. ("PAGA") for the Labor Code violations alleged and for 

recovery of civil penalties and other relief. 

Specialty seeks to strike portions of the SAC referring to failure to pay employees for travel time 

mandated by Defendants. Specialty identifies portions of three paragraphs of the SAC, 

paragraphs 2(a), 19, and 23, which refer to employee travel time. It also moves to strike "all 

other references in the SAC referencing, indicating, or suggesting Plaintiff is entitled to civil 
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penalties" under PAGA related to the failure to pay travel time allegations (the "catch all request 

to strike"). (Mot. p. ¶ 5, p. 2, ll. 5-8.) 

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 

a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 

and (b).) Like a demurrer, the grounds for a motion to strike must appear on the face of the 

pleading or be based on a matter subject to judicial notice under Evidence Code §§ 452 and 

453. (Code Civ. Proc. § 437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal 

sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 

Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 

1253, 1255].) It is in the Court's discretion under Code of Civil Procedure § 436 whether to strike 

portions of the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 

Cal.2d 227, 242; Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) 

Specialty's Request for Judicial Notice of Deposition Testimony 

Specialty requests the Court take judicial notice of Plaintiff's pre-litigation notice to the Labor and 

Workforce Development Agency dated December 17, 2019 ("LWDA Notice"), which is 

referenced in paragraph 59 of the SAC. Plaintiff has also submitted to the Court in support of his 

opposition to the motion. Specialty also asks that the Court take judicial notice of Plaintiff's 

original complaint initiating this action and the SAC. The Court grants those requests and takes 

judicial notice of Exhibits 1-3 to Specialty's request.  

Specialty attaches excerpts of the transcript of a December 2020 deposition of Plaintiff Mr. Hill 

as Exhibit 4 to its request. Specialty asks the Court to take judicial notice of the transcript 

excerpts and Mr. Hill's statements made in response to questioning at the deposition. Mr. Hill 

does not object to the request. The Court grants the request and will take judicial notice of the 

existence of the deposition testimony excerpts but not the truth or proper interpretation of the 

statements made by Mr. Hill at the deposition. (Williams v. Southern California Gas Co. (2009) 

176 Cal.App.4th 591, 600.)  

Plaintiff's Declaration Supporting Opposition 

Plaintiff has filed a declaration of his counsel in support of his opposition offering evidence in 

opposition to the motion without a request for judicial notice, including Plaintiff's LWDA Notice 

and what counsel represents is a copy the notice sent to the Labor and Workforce Development 

Agency ("LWDA") by the plaintiff in Uribe v. Crown Maintenance Building Co. (2021) 70 

Cal.App.5th 986 ("Uribe"), the case primarily relied on by Specialty to support its motion 

regarding the inadequacy of Plaintiff's LWDA Notice. (Elster Decl. Exhs. A and B.) The Court 

does not consider evidence on a motion to strike except that subject to judicial notice. (Code 

Civ. Proc. § 437.) In any event, Plaintiff's LWDA Notice is referenced in the SAC and before the 

Court based on the moving party's request for judicial notice. The Court declines to consider 

Elster Exhibit B which Plaintiff contends is evidence from an underlying action in another case 

subject to the published opinion of the Court of Appeal in Uribe. 
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Analysis 

The motion seeks to strike specifically identified portions of paragraphs of the SAC (Mot. ¶¶ 1-4) 

which are incorporated into all causes of action, including Plaintiff's individual causes of action 

as well as the seventh cause of action under PAGA.  

A. Travel Time Allegations Relevant to Individual Claims 

 

Plaintiff's Opposition addresses the motion to strike the travel time allegations only in a footnote 

but argues the deposition testimony does not directly contradict the travel time allegations. 

(Opp. p. 9, fn. 2.) Despite Plaintiff's brief analysis of the issue, the Court finds Plaintiff's position 

persuasive and supported by applicable law.  

In Williams, the Court held it is beyond the scope of the Court's role to determine the truth of 

facts in connection with a demurrer. (Williams v. Southern California Gas Co., supra, 176 

Cal.App.4th at 600.) The Court held that though the trial court could take judicial notice of 

discovery responses, it could not draw an inference of knowledge of a defect from the 

responses in ruling on the demurrer and then based on the inference, find the complaint 

untruthful. (Id.) As the Court explained, "We are unaware, however, of any authority that would 

permit a trial court to decide on a general demurrer that a complaint is false in whole or in part. 

Indeed, the rule is exactly to the contrary. A general demurrer admits the truth of all material 

facts properly pleaded {citation omitted]; a court ruling on a general demurrer is not empowered 

to 'ascertain whether the facts stated [in the complaint] are true or untrue.' [Citation omitted.]" 

(Id. [quoting Colm v. Francis (1916) 30 Cal.App. 742, 752].) (See also Bounds v. Superior Court 

(2014) 229 Cal.App.4th 468, 477-478 ("Bounds") [in which Court of Appeal refused to consider 

on writ review deposition excerpts given to the trial court after its ruling on a demurrer, stating 

"Here, real parties in interest do not seek to have us judicially notice statements of fact that 

contradict allegations of facts in the SACC. Rather, they seek an impermissible evidentiary 

hearing to challenge the elder abuse claims on the merits, asking that we draw factual 

inferences from the discovery materials tending to show that real parties in interest did not 

engage in elder abuse and that Bounds is not mentally impaired. But that is not a proper use of 

judicial notice in a demurrer proceeding."].) 

The Court is granted discretion in ruling on a motion to strike, but the Court does not have 

discretion to strike allegations necessary to a cause of action. (Clements v. T. R. Bechtel Co., 

supra, 43 Cal.2d at 242 ["While a motion to strike is addressed to the sound discretion of the 

trial court [citations omitted], a matter which is essential to a cause of action should not be 

stricken [citation omitted] and it is error to do so [citations omitted]."].) 

The Court therefore denies the motion to dismiss the travel time allegations as requested in 

paragraphs 1 through 4 of the motion to strike because regardless of whether those allegations 

can properly support the PAGA cause of action, the Court finds under the circumstances they 

are a foundation for Mr. Hill's individual claims. They are not properly stricken from the SAC as 

a result. 
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B. Catch All Request to Strike and Insufficiency of the LWDA Notice as to Travel 

Time Theory  

 

As to the catch all request to strike, the Court agrees with Specialty that Plaintiff's LWDA 

Notice did not provide notice of Plaintiff's failure to provide travel time facts or theories as 

required by Labor Code § 2699.3(a). Under PAGA, an "aggrieved employee" may bring claims 

for violation of the Labor Code on behalf of the employee and other current or former employees 

"pursuant to the procedures specified in Section 2699.3." (Lab. Code § 2699(a).) Labor Code 

§ 2699.3 provides: 

A civil action by an aggrieved employee pursuant to subdivision 

(a) or (f) of Section 2699 alleging a violation of any provision listed 

in Section 2699.5 shall commence only after the following 

requirements have been met: 

(1)(A) The aggrieved employee or representative shall give 

written notice by online filing with the Labor and Workforce 

Development Agency and by certified mail to the employer of the 

specific provisions of this code alleged to have been violated, 

including the facts and theories to support the alleged 

violation. 

(Lab. Code § 2699.3(a)(1)(A) [emphasis added].) 

The Court applies "the ordinary principles of statutory construction to [] the Labor Code . . . 

'beginning with and focusing on the text as the best indicator of legislative purpose.' [Citations 

omitted.] We give the words of the statute (or regulation) 'their ordinary and usual meaning” 

and construe them “in their statutory context.' [Citations omitted.] 'When the language is clear, 

"we apply the language without further inquiry." ' [Citation omitted.]" (Liday v. Sim (2019) 40 

Cal.App.5th 359, 370.) In addition, the Court tries " 'to give meaning to every word and phrase in 

the statute to accomplish a result consistent with the legislative purpose … .' [Citation omitted.]" 

(Santos v. Crenshaw Manufacturing, Inc. (2020) 55 Cal.App.5th 39, 49 [quoting in part Bingham 

v. CTS Corp. (1991) 231 Cal.App.3d 56, 65].) (See also Code of Civil Procedure §§ 1858 and 

1859.) 

The use of the definite article "the" to modify "facts and theories to support the alleged violation" 

means that at least the ultimate facts and the theories on which the violation is based must be 

identified. (Uribe, supra, 70 Cal.App.5th at 1005; Brown v. Ralphs Grocery Co. (2018) 28 

Cal.App.5th 824, 837-838.) The language of the statute could have omitted the definite article 

"the" or required only "some" facts and theories to be stated that support the violation; instead, 

it requires the employee to state "the" facts and theories that support the alleged violation.  

When facts and theories are not included in the notice to support the alleged violation, the notice 

is deficient and does not support the PAGA claim on the omitted grounds. (Uribe, supra, 70 

Cal.App.5th at 1005 ["Uribe's bare reference to [Labor Code] section 2802 and its 

indemnification requirement was insufficient to preserve a PAGAS claim as to cell phone usage 

because his notice stated no 'facts' whatsoever as to that 'theor[y] of an alleged PAGA violation. 
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([Lab. Code] § 2699.3, subd. (a)(1)(A).) ¶ [N]otice regarding 'shows' and 'uniform' cannot be 

stretched to include unreimbursed cell phone use. Uribe's PAGA notice is devoid of any facts or 

theories relative to that later claim."].)  

Plaintiff points to statements made in Williams v. Superior Court (2017) 3 Cal.5th 531 which 

addressed whether a PAGA plaintiff was entitled to conduct discovery into the PAGA claims 

without demonstrating some heightened preliminary proof of the claims. The specific discovery 

sought by the plaintiff in that case and opposed by the company was contact information for 

other employees, and the trial court limited the plaintiff's right to obtain contact information for 

any employees other than those working in the same store as the plaintiff until plaintiff had 

submitted to discovery and demonstrated some merit to the claims made. (Id. at 538.) The 

California Supreme Court rejected the company's position, stating:  

Marshalls interprets the notice provision as imposing a 

requirement that an aggrieved employee seeking to pursue civil 

penalties on behalf of other current or former employees must 

have some modicum of substantial proof before proceeding 

with discovery, a departure from the more general principle of 

Code of Civil Procedure section 2017.010 that discovery is the 

means by which proof of allegations is developed. The text does 

not support this view. Nothing in Labor Code section 2699.3, 

subdivision (a)(1)(A), indicates the "facts and theories" provided in 

support of "alleged" violations must satisfy a particular threshold of 

weightiness, beyond the requirements of nonfrivolousness 

generally applicable to any civil filing. (See Code Civ. Proc. § 

128.7.) The evident purpose of the notice requirement is to 

afford the relevant state agency, the Labor and Workforce 

Development Agency, the opportunity to decide whether to 

allocate scarce resources to an investigation, a decision 

better made with knowledge of the allegations an aggrieved 

employee is making and any basis for those allegations. 

Notice to the employer serves the purpose of allowing the 

employer to submit a response to the agency (see Lab. Code, § 

2699.3, subd. (a)(1)(B)), again thereby promoting an informed 

agency decision as to whether to allocate resources toward an 

investigation. Neither purpose depends on requiring employees to 

submit only allegations that can already be backed by some 

particular quantum of admissible proof. 

(Id. at 545-546 [emphasis added].) 

The Court in Williams considered whether the PAGA notice had to meet some standard of 

evidentiary proof, not the sufficiency of the notice as to the facts and theories on which the 

plaintiff based the alleged violations in order to meet the exhaustion requirement of Labor Code 

§ 2699.3. Its statements quoted above regarding the "weightiness" of the allegations do not 
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address whether facts and theories set forth in the notice regarding one basis for the violation of 

a Labor Code provision stated to be an "example" is enough to allow plaintiff to pursue claims 

based on an infinite number of other facts or theories that might also constitute a violation of that 

Labor Code provision. 

As Plaintiff argues, a violation of the Labor Code based on an employer's failure to pay wages 

due for all hours worked may take many different forms. (See Opp. p. 10, ll. 1-16.) The 

numerous factual bases on which an employer may violate the Labor Code in not paying 

employees for all hours worked are illustrated in the decisions cited by Plaintiff. (Gutierrez v. 

Brand Energy Services of Cal., Inc. (2020) 50 Cal.App.5th 786, 793; Friekin v. Apple, Inc. (2020) 

8 Cal.5th 1038, 1058; Mendiola v. CPS Security Solutions, Inc. (2015) 60 Cal.4th 833, 838.) 

Given the numerous ways that an employer may fail to pay for all hours worked by an 

employee, a notice to the LWDA that states only one factual basis or theory supporting the 

violation does not give the LWDA or the employer notice of the numerous other ways in which 

the employee may claim the company violated the requirement to pay for all hours worked so as 

to allow either the LWDA or the employer to investigate the claim, consistent with the purposes 

of the notice as highlighted by the Court in Williams. 

In Uribe, the Court of Appeal held that the pre-litigation notice in that case which identified only 

the failure to reimburse employees for uniform cleaning and footwear required for the job as the 

employer's violation of Labor Code § 2802 was inadequate to give notice of plaintiff's claims in 

his amended complaint for failure to reimburse employees for cell phones and cell phone usage. 

(Uribe, supra, 70 Cal.App.5th at 989, 1005.) The Court in Brown v. Ralphs Grocery Co. (2018) 

28 Cal.App.5th 824 held, among other things, that the plaintiff's original LWDA notice sent in 

2009 was deficient and did not support PAGA claims made in her third amended complaint to 

the extent the claims were based on Labor Code statutes listed in Labor Code § 2699.5 that 

were not listed in plaintiff's 2009 PAGA notice or were based on violations as to which plaintiff 

did not set forth facts and theories to support her claims, but only parroted the language of the 

Labor Code statutes. (Id. at 837-838.)  

The cases cited by Plaintiff are distinguishable or not binding on this Court, or both. The 

published California Court of Appeal decisions do not address the sufficiency of the substantive 

of the notice to apprise the employer of the facts and theories the plaintiff contends are the basis 

of the Labor Code violations, unlike Uribe and Brown, but instead whether the notice was 

sufficient to encompass certain employees as workers aggrieved by the violations. (See, e.g., 

Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 56, 81 [addressing approval of PAGA 

settlement, notice sufficient to include "Associates"]; Santos v. El Guapos Tacos, LLC (2021) 72 

Cal.App.5th 363, 366, 372 [finding plaintiffs' notice to the LWDA sufficient to provide notice of 

Labor Code violations not limited to the plaintiffs and that implicated a representative action].) 

The non-binding federal decisions cited by Plaintiff also generally also address the scope of the 

injured or aggrieved employees encompassed in the notice, not "the facts and theories" on 

which the substantive violations are based. (See Brown v. Cinemark USA, Inc. (9th Cir. 2017) 

705 Fed. App'x. 644, 645 [class claims for Labor Code § 226(a) violations]; Lessard v. Trinity 

Prot. Services (E.D. Cal. Aug. 3, 2010, No. 2:10-cv-01262-MCE-KJN, 2010 U.S. Dist. LEXIS 

80582, at *1, *10 [notice sufficient to apprise defendant without naming specific aggrieved 
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employees]; Cardenas v. McLane Foodservices, Inc. (C.D. Cal. 2011) 796 F.Supp.2d 1246, 

1260 ["[T]he mere fact that Plaintiffs chose to name specific employees does not suggest that 

Plaintiffs were required to name all aggrieved employees; certainly they could bring claims on 

behalf of other employees."]; Clayborne v. Newtron (N.D. Cal. June 15, 2021), No. 19-cv-07624-

JSW, 2021 U.S. Dist. LEXIS 193985, at *1, *10 [rejecting defendant's characterization of the 

amended complaint regarding other labor contractors as alleging a new theory of liability where 

the amended complaint expanded the scope of aggrieved employees on the same theory 

of liability].)  

In another federal case not binding on this Court, Mays v. Wal-Mart Stores, Inc. (C.D. Cal. 2019) 

354 F.Supp.3d 1136, the Court held that a PAGA plaintiff's notice regarding violations of Labor 

Code § 226(a) which stated the wage statements did not provide all information required by that 

statute "such as the inclusive dates of the period for which the employee is paid" was sufficient 

to meet the exhaustion requirements with respect to other deficiencies in the wage statement, 

including failure to accurately state accumulated vacation pay, gross and net wages paid, and 

identify the name and address of the employer. (Id. at 1147-1148.)  

Even if this Court were obligated to follow Mays, it is distinguishable.  The factual basis for or 

theory underlying a violation of Labor Code § 226(a) is in some respects limited by the 

provisions of the statute itself, since the statute includes nine specific categories of information 

that must be accurately included in the wage statement. A claim for violation of the Labor Code 

by not paying employees for all hours worked, the violation alleged in this case, is not so 

bounded. As Plaintiff concedes, there are numerous, perhaps almost limitless ways, in which 

employers may violate this requirement.  

Plaintiff as the party pursuing the Labor Code violation claim has to provide notice to the LWDA 

and the employer of "the facts and theories" which support the alleged violation by this employer 

on which Plaintiff's PAGA claim is based to satisfy the notice requirement of Labor Code § 

2699.3(a)(1)(A). The holdings in Uribe and Brown, and the Court's analysis of the PAGA notice 

statute and its purposes in Williams, all support the Court's conclusion that Plaintiff's LWDA 

Notice in this case is insufficient to support a PAGA claim based on failure to pay employees 

travel time since the LWDA Notice does not state any facts and theories based on failure to pay 

employee travel time.  

The Court recognizes under Williams the LWDA Notice may not need to include an exhaustive 

statement of the evidentiary facts supporting the basis for the violation. That does not mean 

that the LWDA Notice is sufficient to encompass any and all factual theories or scenarios by 

which an employer may fail to pay employees for all hours worked if the notice cites one such 

factual theory or scenario as an "example." The LWDA Notice does not meet its statutory 

purpose or the requirements of Labor Code § 2699.3(a)(1)(A) as to the travel time theory now 

asserted in Plaintiff's SAC because the factual basis or theory on which Plaintiff's claim for 

failure to pay employees all hours worked is grounded only in the failure to pay employees for 

"donning and doffing" time.  

Two unpublished federal district court decisions, also not binding on this Court, cited by 

Specialty are supportive of the Court's finding that the LWDA Notice regarding failure to pay for 
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donning and doffing time did not give notice of Plaintiff's additional facts or theory that the 

company failed to pay wages for all hours worked by not paying for travel time. (Stoddart v. 

Express Servs, Inc. (E.D. Cal. Sept. 16, 2015), No. 2:12-CV-01054-KJM, 2015 U.S. Dist. LEXIS 

124002, at *1, and Harris v. Best Buy Stores, L.P. (N.D. Cal. Jan. 28, 2019), No. 17-CV-00446-

HSG, 2019 U.S. Dist. LEXIS 13421, at *1.) In Stoddart, the PAGA notice letter stated the failure 

to provide accurate wage statements in violation of Labor Code § 226(a) stated an expressly 

non-exclusive list of information not included or not accurately stated in the wage statement, and 

the Court dismissed plaintiff's claim based on other omissions or deficiencies in the wage 

statement not specifically stated in the notice letter. (Stoddart v. Express Servs, Inc., supra, 

2015 U.S. Dist. LEXIS 124002, at *16-17.) In Harris, the Court found a PAGA notice insufficient 

to encompass a new theory raised by plaintiff in a cross-motion for summary judgment that 

supervisors failed to timely approve time edits, not mentioned in the letter. (Harris v. Best Buy 

Stores, L.P., supra, 2019 U.S. Dist. LEXIS 13421, at *11.)  

The motion to strike the travel time allegations under the catch all request to the extent the 

travel time allegations of paragraphs 2(a), 19, and 23 are incorporated into and relied upon to 

support the seventh cause of action, is granted.  

Plaintiff's Request for Leave to Serve Amended LWDA Notice 

In his Opposition, Plaintiff requests leave to amend his LWDA Notice if the Court grants the 

motion to strike. It is beyond this Court's jurisdiction to grant or deny Plaintiff the right to amend 

his LWDA Notice or for him to submit an amended notice to the LWDA. To the extent Plaintiff is 

requesting that the Court allow Plaintiff leave to amend his complaint in light of the Court's ruling 

granting the motion to strike the travel time allegations to the extent incorporated into the 

seventh cause of action under PAGA, the Court grants leave to amend, but makes no 

determination of whether any such amendment will relate back. Any relation back question is 

not before the Court on this motion. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01017 
CASE NAME: DE LA TORRE  VS.  STEAD 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT 
FILED BY BENJAMIN DE LA TORRE 
* TENTATIVE RULING: * 
 

Benjamin de la Torre moves for approval of the settlement of his PAGA suit against 

defendant Michael Stead’s Hilltop Ford. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks.  

The total settlement payment is $140,000.  This is composed in part of attorney’s fees of 

$46,662 (one-third of the total recovery), $2,202.69 in litigation costs, and $3,200 in costs to the 
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settlement administrator, Simpluris.  Plaintiff also seeks an award of $1,400 as a representative 

service award. 

The remainder ($86,535.31) will be PAGA penalties, to be apportioned 75% to the state 

and 25% ($21,633.83), to the aggrieved employees, defined as employees working for 

defendant from September 25, 2018, through the date of approval of the settlement.  The 

amount will be apportioned among the aggrieved employees.  Counsel’s motion indicates that 

there are an estimated 122 employees.  The agreement itself states that defendant represents 

that there are 155 such employees.  The payments will be distributed evenly among the 

employees, i.e., without allowing for any difference based on the number of pay periods or hours 

worked during the relevant time period.  Plaintiff states that the average payment will be about 

$177.  

Plaintiff’s counsel attests that discovery was undertaken, formal and informal.  

The matter settled with the assistance of an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims on September 26, 

2019. In addition, the LWDA was notified of the proposed settlement on November 18, 2021. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim. If checks not cashed within a defined period exceed 

$10,000, a second distribution of the remaining funds will be made to the group members who 

did cash their checks.  If outstanding checks are under $10,000, the balance would be awarded 

to a cy pres recipient, La Raza Centro Legal.    

PAGA claims based on the facts alleged in the complaint will be released. 

A. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 

Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 

reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

Until recently, there had been no binding authority concerning the proper standard of 

review of a PAGA settlement, but one federal District Court had addressed the issue.  In 

O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied 

approval of class action settlements that included PAGA claims in part because the plaintiffs’ 

claims added up to as much as $1 billion in PAGA penalties but parties settled those claims for 

$1 million, or 0.1% of their alleged maximum value.  As the court stated, “where plaintiffs bring a 

PAGA representative claim, they take on a special responsibility to their fellow aggrieved 

workers who are effectively bound by any judgment. [citation omitted] Such a plaintiff also owes 

responsibility to the public at large; they act, as the statute's name suggests, as a private 

attorney general, and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . 

and for education of employers and employees about their rights and responsibilities under this 

code.’”  (Id., at 1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important 
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that when a PAGA claim is settled, the relief provided for under the PAGA be genuine and 

meaningful, consistent with the underlying purpose of the statute to benefit the public[.]”  

The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would 

result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing 

Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 

“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

B. Application to this settlement 
 

In valuing the settlement, plaintiff notes two main issues in prosecuting the case: (1) 
difficulties of proof in establishing that breaks were not made available, as opposed to only that 
they were not taken (see Donohue v. AMN Services (2021) 11 Cal.5th 58, 67); and (2) 
establishing that the case would be manageable.  (See Wesson v. Staples the Off. Superstore, 
LLC (2021) 68 Cal.App.5th 746.)  Moreover, PAGA gives the court discretion to reduce 
penalties for a variety of reasons, making the result harder to predict.  Nonetheless, plaintiff has 
provided a calculation of maximum penalties that could be available, coming to $1,132,200. 
Given the uncertainties, he asserts that the settlement amount is reasonable.   

The Court agrees, with one exception.  Given that some employees may have worked 
over three years during the PAGA period, while others may have worked a week, counsel have 
provided no explanation of why the payments are not apportioned based on length of service.  
The Court can infer that given the relatively small payment, the cost of calculating the amounts 
renders the process inefficient.  Nonetheless, given the relatively small number of employees in 
the group, it would not seem that the process of verifying length of service would be particularly 
difficult. In Moniz, supra, 72 Cal.App.5th at 88-89, the court required the trial court to consider 
the reasons for allocation of penalties among the employees.  (In that case, the concern was 
that the amounts were vastly different, but the principle applies as well to this situation.) 

Plaintiff has submitted sufficient documentation of litigation costs. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiff seeks 33 1/3% of the total settlement amount as fees, 

relying on the “common fund” theory.  Even a proper common fund-based fee award, however, 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 
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1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way 

to determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier 

calculated by means of a lodestar cross-check is extraordinarily high or low, the trial court 

should consider whether the percentage used should be adjusted so as to bring the imputed 

multiplier within a justifiable range, but the court is not necessarily required to make such an 

adjustment.”  (Id., at 505.)  Although Lafitte concerns a class action, not a PAGA-only case, this 

Court views the use of a lodestar cross-check as appropriate here.  Counsel have provided an 

estimated lodestar of $64,950, based on 173.2 hours worked, which works out to an average 

hourly rate of $375 (although the actual rates range from $600 to $350).  The implied multiplier 

is .718.  The information provided is sufficient to establish that no adjustment from the one-third 

fee is appropriate. 

As to the $1,400 payment to plaintiff, this Court finds no authority for a representative 

payment in a PAGA case.   Where such awards are available, the appropriate standards are set 

forth in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  In 

this instance, plaintiff participated in the case and provided assistance to counsel.  He does not 

estimate the amount of time spent.  There is no indication that he took any particular risk or 

suffered any stigma.  Nor does he indicate that he released any individual claims.  While there is 

authority that a PAGA settlement may not allocate the entire employee penalty share to the 

plaintiff (Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736, 742), there is no authority 

precluding the plaintiff from having a somewhat larger share than the other aggrieved 

employees.  Given that the amount is low, i.e., not large enough to materially alter the overall 

allocation of penalties, the Court will approve it.  

The settlement would provide a small residue to a cy pres recipient, La Raza Centro 

Legal.  Code of Civil Procedure section 382.4 provides that where a class action settlement is 

approved, and will distribute funds to a cy pres recipient, “in connection with the hearing for 

preliminary approval” counsel shall “notify the court if the attorney has a connection to or a 

relationship with a nonparty recipient of the distribution that could reasonably create the 

appearance of impropriety as between the selection of the recipient of the money or thing of 

value and the interests of the class.”  While this is not a class action, this Court is of the view 

that public policy supports the inclusion of a similar requirement in PAGA settlements. Counsel 

should provide a declaration describing the relationship between themselves and the recipient. 

C. Conclusion 

Hearing required. 

The Court requires further information on two issues: (1) the rationale for allocating the 

penalties on a per capita basis without accounting for the duration of employment; and (2) any 

relationship between counsel and the potential cy pres recipient.     

The Court notes that if the settlement ultimately is approved, counsel will be directed to 

prepare an order including the Court’s ultimate order, the other provisions submitted in the 

proposed order, and a corresponding judgment.  The order would include a compliance hearing 

for a suitable date chosen in consultation with the Department’s clerk.  One week before the 
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compliance hearing, counsel shall file a compliance statement. 10% of the attorney’s fees shall 

be withheld by the Administrator pending the compliance hearing.   

 

  

 6.  TIME:  9:00   CASE#: MSC21-01116 
CASE NAME: CCI VS. HASSAN 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SNB DEVELOPMENT HOLDINGS 
FILED BY CCI, G.P. 
* TENTATIVE RULING: * 
 
Hearing vacated.  First amended cross-complaint filed on 12/29/21. 
 

  

 7.  TIME:  9:00   CASE#: MSN19-2096 
CASE NAME: US BANK VS. SIMONE BRAXTON 
HEARING ON DEMURRER TO UD COMPLAINT – UNLIMITED JURISDICATION 
FILED BY SIMONE BRAXTON 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Simone Braxton (“Plaintiff” or “Braxton”)’s Demurrer. 

The Demurrer relates to Plaintiff U.S. Bank NA, successor to Bank of America, NA, successor in 

interest to LaSalle Bank NA, as trustee, on behalf of the holders of WaMu Mortgage Pass-

Through Certificates, Series 2006-AR14(“Plaintiff” or “US Bank”)’s unlawful detainer complaint.  

Defendant demurs to Plaintiff’s unlawful detainer cause on the grounds that the allegations of 

the unlawful detainer complaint fail to state a cause of action for an unlimited civil action. 

For the following reasons, the Demurrer is overruled.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual and Procedural Background 

Plaintiff filed the original Complaint in this action for unlawful detainer following foreclosure sale 
pursuant to CCP § 1161a on October 28, 2019. The original complaint alleges that Plaintiff 
acquired the property pursuant to a foreclosure sale duly held pursuant to the power under the 
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Deed of Trust executed by Defendant(s) or their predecessors. (Complaint at ¶ 8.) Defendant 
was served with a three-day notice to vacate via posting and mailing on January 25, 2019 by a 
registered process server. (Complaint Ex. C.) 

On January 6, 2020 this Court granted Plaintiff’s motion for summary judgment and denied 
reconsideration of that order on February 6, 2020. The Court of Appeal issued an alternative writ 
on May 13, 2021 and this Court vacated the January 6, 2020 judgment and order on June 8, 
2021. The case was reclassified as a regular unlimited civil case on June 22, 2021 in an 
unreported minute order.  

Defendant filed the instant Demurrer on November 4, 2021. It was continued from its initial 
hearing date on December 9, 2021 for failure to meet and confer as required by CCP § 430.41. 

Analysis 

Defendant demurs on the grounds that “the Complaint fails to assert any cause of action under 
the laws of general civil actions, but only in unlawful detainer.” (Dem. at 3:13-14.) In opposition, 
Plaintiff argues that the Demurrer lacks merit because the complaint states a cause of action for 
possession of the subject property. Specifically: the Complaint alleges that the Defendants are 
the original borrowers under a promissory note and trustors under a deed of trust (Complaint at 
¶ 8), which included a power of sale clause and secured a loan via first priority lien as to the 
subject property. (Id. at ¶ 9.) The Complaint then alleges that the Trustee’s Sale of the Property 
was duly noticed as required under Civil Code § 2924 et seq. to satisfy the obligation secured by 
the Deed of Trust. (Id. at ¶ 10.) 

Plaintiff does not cite any authority in support of his contention that a suit for possession 
premised on CCP § 1161a may only be brought as a limited matter. Furthermore, to the extent 
Defendant contends that there are issues of title that “would not be adjudicated under the 
allegations of an unlawful detainer complaint” (Dem. at 4:5-6), nothing in this ruling forecloses 
the filing of a cross-complaint that raises such issues.  Indeed, the primary reason for 
reclassifying the matter as a civil unlimited case is to enable the defendant to raise affirmative 
defenses and/or to file a cross-complaint, not to require a change in the complaint. 

The Demurrer is overruled. 

 

  

 8.  TIME:  9:00   CASE#: MSN21-1944 
CASE NAME: ARCHITECTURAL PRESERVATION  VS.  CONTRA COSTA COUNTY 
HEARING ON MOTION TO STRIKE PETITION FOR WRIT OF MANDATE 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 

Respondent Contra Costa County moves to strike the complaint on the ground that 

it is filed by a non-attorney individual on behalf of a corporation and another individual.  

The authority is clear that when an individual person who is not an attorney appears on behalf of 

a corporation, either by filing papers or physically appearing in court, it constitutes unauthorized 

practice of law and therefore is not permitted.  (Merco Construction Engineers, Inc. v. Mun. Ct. 

(Sully Miller Contracting Co.) (1978) 21 Cal.3d 724, 731.)   
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In the original petition, there were two petitioners: Architectural Preservation Foundation 

of Contra Costa County, and Harlan Strickland.  APFCCC alleges that it “is a California non-

profit organization[.]” (Petition, Par. 15.)  Petitioner Strickland alleges that he is a member of the 

APFCCC Board of Directors (Par. 16.), but the caption identifies him as suing “in his individual 

capacity.”  At page 27 of the petition, the pleading is signed “Respectfully submitted, by Cheryl 

Grover President, Architectural Foundation of Contra Costa County and Harlan Strickland.”  The 

petition concludes with a verification, in which Ms. Grover attests that she is the President of the 

Architectural Foundation of Contra Costa County and Is “authorized to make this verification for 

an on its behalf.”   

Code of Civil Procedure section 128.7(a) provides that “[e]very pleading, petition, written 

notice of motion, or other similar paper shall be signed by at least one attorney of record in the 

attorney’s individual name, or, if the party is not represented by an attorney, shall be signed by 

the party.” 

While Ms. Grover is a proper person to verify the petition on behalf of APFCCC, she is 

not an attorney, and was not a party, and therefore could not be the person who signs the 

petition.  (Respondent has provided documentation that Grover is not an attorney, and she has 

not disputed this.) 

Mr. Strickland was a party, and could sign the pleading on his behalf, but he did not.  

He did submit a verification on his behalf. 

 This motion was first heard on December 9, 2021, at which time the Court continued the 

matter to today.  First, the Court noted that the Respondent had not complied with the “meet and 

confer” requirement of Code of Civil Procedure section 435.5(a).  Thus, the parties were 

directed to meet and confer on the issue no later than December 23, 3022.  Respondent’s 

counsel attests that this occurred on December 22, 2021. 

In addition, the Court noted that with respect to the need for an attorney to represent the 

petitioning corporation, ordinarily such a case will not be dismissed, at least until an opportunity 

to obtain counsel has been provided.  (Gamel v. Blanchard (2001) 91 Cal.App.4th 1276, 1284; 

CLD Const., Inc. v. City of San Ramon (2004) 120 Cal.App.4th 1141, 1149-1150.)  It used the 

continuance as an opportunity to enable Petitioner Architectural Preservation Foundation of 

Contra Costa County to obtain an attorney. 

Petitioners filed a First Amended Petition on January 5, 2022.  In that petition, Cheryl 

Grover is added as a petitioner.  Harlan Strickland has added his signature on the pleading.  

As individual plaintiffs, each of them has the right to represent themselves.  APFCCC, however, 

has not filed anything indicating any progress, or even any effort, to find an attorney.  The First 

Amended Petition, however, asserts that APFCCC has a constitutional right to represent itself.   

Accordingly, the motion to strike is granted in part, i.e., APFCCC is stricken as a 

petitioner.  The motion is denied in all other respects. 
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 9.  TIME:  9:00   CASE#: MSN21-2126 
CASE NAME: ROSE VS. JOHN MUIR 
HEARING ON PETITION FOR ORDER TO SHOW CAUSE & SANCTIONS 
FILED BY CHARITA ROSE 
* TENTATIVE RULING: * 
 
            Petitioner Charita Rose seeks an order to show cause and sanctions, pursuant to Code 

of Civil Procedure section 1985.7, against respondent John Muir Health, for failure to respond 

as required to a request for patient medical records pursuant to Evidence Code section 1158. 

 Section 1985.7 provides that in such cases, “the demanding party may apply to the court 

for an order to show cause why the records should not be produced.”  The order to show cause 

“shall be served upon respondent in the same matter as a summons,” and shall be returnable 

no sooner than 20 days after issuance unless ordered otherwise upon a showing of substantial 

hardship.  Sanctions are to be imposed unless “the person subject to the sanction acted with 

substantial justification” or “other circumstances make the imposition of the sanction unjust.” 

 Thus, under the statute, the granting of the application provides only that the Court 

shall issue an order to show cause why the documents should not be produced (not actually 

order the production of the documents), and award sanctions if in the return to the OSC the 

medical provider does not provide adequate justification for the failure to respond initially.  

(Weil & Brown, Civil Procedure Before Trial Par. 8:1805.46 [Rutter Group 2021).)  Petitioner’s 

proposed order, however, orders the production of documents directly and imposes sanctions 

on respondent. 

 Accordingly, the petition is granted in part.  Petitioner is directed to prepare an order that 

(1) orders respondent to appear and show cause why the records should not be produced within 

20 days, and (2) and orders it to show cause why it should not be sanctioned for the previous 

failure to comply. 

 

  

10.  TIME:  9:00   CASE#: MSP21-00827 
CASE NAME: CAROLYN CAIN VS. EVE HOWARD 
HEARING ON MOTION FOR ORDERS TO REQUIRE REASONABLE RENT 
FILED BY EVE HOWARD 
* TENTATIVE RULING: * 
 
 Hearing required. 

 Respondent Eve Howard moves that the court issue an order allowing her to collect rent 

from tenants at the Tulare Avenue property in Richmond.  For purposes of the tentative ruling, 

the Court will dispense with a general summary of the case. For these purposes, one need 

understand only that Ms. Howard is the current owner of the property, pursuant to a quitclaim 

deed she signed as the trustee of her mother’s (Jean Brown) trust, the validity of which is 

disputed by petitioner Carolyn Cain, as court-appointed attorney for Deborah Pitts.  Ms. Pitts, a 
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conservatee, is also the child of Ms. Brown, and relies on the validity of a later trust revision that 

gave her a one-half interest in the trust (and the other one-half interest to Mr. Ryan Brown, 

another child of Ms. Brown).  

 After a hearing on September 7, 2021, the Court, at petitioner’s request, entered an 

order precluding either Mr. Brown or Ms. Howard from “selling, transferring, hypothecating, 

assigning, mortgaging, conveying, renting , leasing, subleasing, or deeding” the property. 

 Ms. Howard asserts that Ryan Brown (another child of Ms. Brown), is living at the 

property, is paying no rent, no utilities, and allowing it to fall into disrepair.  She attests to 

pending bills of $900 for garbage service, property taxes.  She currently is paying the mortgage 

(which includes an impound for insurance and taxes).  She says that $2,400 is needed 

immediately for repairs and other expenses.  She relies on the court’s general authority to make 

orders necessary to preserve and maintain the value of trust property.  (Schwartz v. Labow 

(2008) 164 Cal.App.4th 417, 427 [court has “inherent power to decide all incidental issues 

necessary to carry out its express powers to supervise the administration of the trust”.]; see also 

Blech v. Blech (2019) 38 Cal.App.5th 941, 955-956.).)    

 Specifically, the notice of motion seeks orders “to authorize Eve Howard to demand 

reasonable rent from Ryan Neal Brown, and to require Ryan Neal Brown to allow inspection of 

the property to contractors, including appraisers upon reasonable notice pursuant to Civil Code 

§ 1954, and to otherwise act as landlord of the property pending judgment or final orders of this 

Curt concerning ownership or management.” Other than referring to “reasonable rent,” the 

motion does not specify the exact relief to be granted.  In addition, it is not clear whether she 

seeks to rent to Mr. Brown, or remove him from the premises and rent to someone else. 

 Petitioner opposes the motion on the grounds that: (1) it is an improper motion to 

reconsider under Code of Civil Procedure section 1008; and (2) Ms. Howard has failed to show 

that she is likely to prevail on the merits of the case. 

 As to the latter argument, the matter is set for trial, and the Court is not inclined to 

engage in another pre-trial analysis of the state of the evidence in addition to that done in the 

previous proceedings.  The more important issue at this point is the preservation of the trust 

property. 

 While this motion would not be an appropriate motion to reconsider, a probate court 

maintains ongoing authority to modify orders based on changed circumstances.  At the hearing 

on September 7, 2021, the financial issues concerning property were discussed.  It is not clear 

from Ms. Howard’s motion that the circumstances she describes are actually changes from the 

previous circumstances.  The timing and extent of these problems needs to be identified.  

Moreover, it is not clear why the “rent” proposal is superior to simply ordering Mr. Brown to pay 

the garbage bill and utilities. 

 

 

 


